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/\ny person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following ,
way. ,

' •-• .... .. ·• ·•· - ·-·-----··--------------7
'I National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues invofved relates to place of supply as per Section 109(5) of CGST Act, 2017.

t ... ·---·-·------
1 State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in

j
' para-- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 '

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh ofTax or Input Tax Credit involved or the

} difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
. appealed against, subject to a maximum of Rs. Twenty-Five Thousand .
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! Appeal under Section 112(1i of CC:iST /\ct, 2017 to Appellate Tribunal shall be filed along with relevant
I documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
• 05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
, of the order appealed against within seven days of filing FORM GST APL-05 on line.
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division VII, Ahmedabad

South (hereinafter referred to as the 'Appellant/Department) in terms of
Review Order No. 28/2023-24 dated 19.07.2023, issued under Section 107 of
the CGST Act, 2017, has filed the present appeals in terms of Advisory

No.9/2020 dated 24.09.2020 issued by the Additional Director General

(Systems), Bengaluru. The respondent had filed refund claim of Rs.
60,00,000/-on account of ITC accumulated due to export of goods/services
without payment of tax for the month of August 2022, vide ARIN No.

AA2412220774400 dated 21.12.2022 under Section 54(3) of the CGST Act,
2017.The appeal is filed against Orders No. ZL2401230332448 dated
26.01.2023 (hereinafter referred to as the 'Impugned Order') passed in Form
GST-RFD-06 by the Assistant Commissioner, CGST, Division VII, Ahmedabad
South (hereinafter referred to as the 'Adjudicating Authority) sanctioning

refunds to M/s. Faith Industries Limited, 701, Shapath 1, Opposite Rajpath

Club, S. G. Highway, Ahmedabad - 380 015 (hereinafter referred to as the

espondent).

i). Briefly stated the fact of the case is that the Respondent registered
+nder GSTN No. 24AAACF2967J1ZK had filed refund claim of ITC

'. ccumulated due to export of goods/services without payment of tax. The

details are as under:

ARN No. and Date Period of Refund Amount of Refund
claim claim

AA2412220774400 dated August 2022 Rs.60,00,000/
21.12.2022

After verification of aforementioned refund claim, the Adjudicating Authority
found the claim· in order and accordingly has sanctioned the refund claims of

Rs.60,00,000/- vide impugned order.

2(ii). During review of said refund claim it was observed by the

Department/Appellant that the the turnover of zero rated supply of goods &

services has been considered as Rs.3,08,30,124/- by the adjudicating
authority which is the invoice value of goods declared in the GST returns
However it is found that the adjudicating authority has wrongly considered the

higher value between the GST invoice value and the FOB value while
considering the turnover of zero rated supply. The FOB value of zero rated
supply of goods & services is found to be Rs 2,89,30,724/- which is lesser than
the GST invoice value i.e. Rs 3,08,30,124/- Therefore, the correct value for
considering turnover of zero rated supply should be the FOB value i.e Rs
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2,89,30,724/- in place of Rs 3,08,30,124/- considered by the adjudicating
authority. Further it is noticed that the amount of Net ITC claimed by the

applicant is Rs 1,61,14,478/ as against the ITC available in their GSTR 2A of

Rs 97,54,203/- for the said period in terms of Section 16(2)(aa) of CGST Act,
2017 read with Rule 36(4) of CGST Rules 2017. Thus, there is excess sanction
of Refund of Rs. 22,97,049/- to the claimant which is required to be recovered
along with interest.

Calculation Sheet as per FORM-GST-RFD-01
Period Turnover Adjusted Net ITC Refund Refundof of Zero Total (3) Amount AmountRefund rated Turnover of Sanction Admissibleclaim supply supply as ed (5)(1) per returns (4) (13/2)

(2)
August'2 3,08,30, 124 7,62,08,447 1,61,00,010 60,00,000 65,13,2582

preset appeal on following grounds:

Turnover Sanction Admissi amount
of supply ed ble Sanction
as per (4) (5) ed (6) •,«-'returns
2

7,62,08,447 97,54,203 60,00,000 37,02,951 22,97,049

In view of above facts, the Appellant/Department has filed the

rated
supply

( 1)

2,89,30,724s

)

Refu
nd
claim

Calculation sheet submitted by the review authority (Form-GT-APL-03):

Peria Turnover Adjusted Net ITC Refund Refund Excess
d of of Zero Total (3) Amount Amount Refund

that the Adjudicating Authority has considered higher value declared

in GST returns for calculating the turnover of Zero rated supply of
goods and services in place of the FOB value, which is the lower one
and should have been considered as turnover of Zero rated supply
during the process of sanctioning the refund claim In terms of sub rule
(4) of Rule 89 as amended by Notification no 14/2022 Central Tax
dated 05.07 2022- and further as per Para 48 of Circular No.
125/44/2019-GST dated 18.11.2019- GST, also the adjudicating
authority should have examined the value of the goods declared in
the GST invoice and the value in the· corresponding shipping bill I bill
of export (FOB) during the processing of the refund claim and the
lower of the two values should have been taken into account while
calculating the eligible amount of refund;

2
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In the instant case "Net ITC means the input tax credit availed on

inputs and input services during the month of August 2022 which is

wrongly claimed as Rs 1,61,14,478/- in place of correct amount of Rs

97,54,203/-3

turnover of zero rated supply amounted to Rs 2,89,30,724/- instead
of Rs. 3,08,30,124/- and Net ITC comes to Rs 97,54,203/- in place of Rs

1,61,14,478/- Hence, considering the lower value among FOB value and
invoice value of goods exported and taking the correct value of Net available
ITC the refund admissible comes to Rs 37,02,951/- instead of Rs.
60,00,000/- sanctioned by the sanctioning authority. Therefore there s

excess sanction of refund of Rs 22,97,048/ to the claimant which ts

required to be recovered along with interest;

Calculation sheet submitted by the review authority (Form-GST-APL-03):

Perio Turnover Adjusted Net ITC Refund Refund Excess
d of of Zero Total (3) Amount Amount Refund
Refu rated Turnover Sanction Admissi amount
nd supply of supply ed ble Sanction

( 1) as per (4) (5) ed (6)
returns

2
s 2,89,30,724 7,62,08,447 97,54,203 60,00,000 37,02,951 22,97,049

the following guidelines governing the refund on export of goods &

services are relevant:

(i). The provision of Para 47 of Circular No.125/44/2019-GST dated
18.11.2019:

(ii). Para 8 of Notification Io.14/2022 Central Tax dated 05.07.2022

(iii) Section 16(2) (aa) of COSTAct, 2017 read with Rule 36(4) of COSTRules,

2017Section 16 (2).

(iv) Sub-rule (4) of Rule 89 of the COSTRules 2017

the adjudicating authority appeared to have failed to consider the
lower of the value of the goods declared in the OST invoice and the value in
the corresponding shipping bill/ bill of export for calculating the eligible
amount of refund. Further the adjudicating authority has also failed to
check the Net ITC which has resulted in excess sanction of refund of Rs.
22,97,049/- to the claimant.

3
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Personal hearing:

Personal hearing in the present matter was held on dated
4.

26.10.2023, wherein Mr. Tanay Nitesh Shah, Advocate and Mr. Punvant

Pukhraj Shat, Manager appeared on behalf of the Respondent as authorized
representatives. During PH he has submitted additional submissions. They
further submitted that they have filed the refund claim correctly as per CBIC

Notification 40/2021 dated 29.12.2021 on the basis of GSTR-2B. In view of
above they have requested to reject the departmental appeal.

Accordingly, in response to present appeal the Respondent has5.

submitted Cross Objections and contended that:

That the figure for the zero rated supply of goods and service mentioned
is Rs. 3,08,30,124/- but we have considered the refund on the basis of FOB

value which is Rs. 2,89,30,724/-. Further the value of FOB was also
considered in Adjusted Total Turnover;

that the ITC available in their GSTR-2A is 97,54,203/- for the month of
August 2022 which is inaccurate as we have considered ITC available on the

basis of GSTR 2B which comes to Rs. 1,61,14,478/-. We have also uploaded
'exure-A and Annexure-B as supporting documents which has detailed >-- ·- ..hases along with dates and amount.

t the ITC available in GSTR-2B is comparatively higher than inGSTR

A and the reason for the same is that many suppliers has filed their
GSTR-1 lately so there ITC for the previous months was reflected in the
GSTR-2B for the month of August 2022;

- the CBIC has issued the notification No. 40/2021-CT dated
29.12.2021and according to the notification no ITC shall be availed

unless the details of such invoices or debit notes have been

communicated to the registered person in Form GSTR-B under rule
60(7). In the present matter the refund claim pertains to ITC taken in
record with GSTR-2B. Notification No. 40/2021;

As per rule 89(4) of the CGST Rules 2017 iin the case of zero-rated
supply of goods or services or both without payment of tax under letter of

undertaking in accordance with the provisions of section 16(3) of the IGST
Act, 2017, refund of ITC shall be granted as per the following formula-

Period of Turnover Adjusted Net ITC Refund Refund
Refund of Zero Total (3) Amount Amount

4
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claim rated Turnover of Sanctione Admissibl

supply supply as d e

( 1) per returns (4) (5)

(2) (13/2)
August'22 2,89,30,724 7,62,08,447 1,61,00,010 60,00,000 61,11,985

Amount eligible for refund was Rs. 61,17,478/- considering the.

value of FOB as the Turnover of zero rated supply of goods and taking into

consideration ITC as per GSTR-2B;

-refund claimed was Rs. 60,00,000/- which was less than the maximum

refund which can be claimed;
In view of above submissions, the Respondent has made prayer to

set aside the appeal filed by the department/ appellant.

Discussion and Findings:

6. I have carefully gone through the facts of the case, grounds

342.7oe f appeals, submissions made by the Respondent and documents available on,w 4 r
s° %6· ,. '?.. ord. It is observed that in the present case, appeal is filed against impugned--,, .... , 111! ~ erwherein refund of accumulated ITC due to export without payment of tax
-r {$ ·h
e ~" ounting to 60,00,000/-was sanctioned. The appellant/ department in the
* prEtsent appeal mainly .contended that the turnover of zero rated supply of

·?

goods & services has been considered as Rs.3,08,30,124/- by the adjudicating

authority which is the invoice value of goods declared in the GST returns and
amount of Net ITC claimed by the applicant is Rs 1,61,14,478/ as against the

ITC available in their GSTR 2A of Rs 97,54,203/- for the said period in terms of
Section 16(2)(aa) of CGST Act, 2017 read with Rule 36(4) of CGST Rules 2017.
Thus, there is excess sanction of Refund of Rs. 22,97,049/- to the claimant

which is required to be recovered along with interest.

7. Further, refer para 4 of CBIC Circular NO.147/03/2021-GST
dated 12-3-2021, wherein Board has given guidelines for calculation of
adjusted total turnover in an identical issue as under:

4. The manner of calculation of Adjusted Total Turnover under sub-rule
(4) of Rule 89 of CGSTRules, 2017.
4.1 Doubts have been raised as to whether the restriction on turnover of
zero-rated supply of goods to 1.5 times the value of like goods
domestically supplied by the same or, similarly placed, supplier, as

declared by the supplier, imposed by amendment in definition of the
"Turnover of zero-rated supply of goods" vide Notification No. 16/2020

5
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Central Tax dated 23.03.2020, would also apply for computation of
"Adjusted Total Turnover" in the formula given under Rule 89 (4) of CGST
Rules, 2017for calculation of admissible refund amount.

4.2 Sub-rule (4) of Rule 89 prescribes the formula for computing the

refund of unutilised ITC payable on account of zero-rated supplies made
without payment of tax. The formula prescribed under Rule 89 (4) is
reproduced below, as under:

"Refund Amount = (Turnover of zero-rated supply of goods + Turnover of
zero-rated supply of services) x Net ITC +Adjusted Total Turnover"

4.3 Adjusted Total Turnover has been defined in clause (E) of sub-rule
(4) of Rule 89 as under:

"Adjusted Total Turnover" means the sum total of the value of- (a) the
turnover in a State or a Union territory, as defined under clause (112) of
section 2, excluding the turnover of services; and (b) the turnover of zero
rated supply of services determined in terms of clause (DJ above and
non-zero-rated supply of services, excluding- (i) the value of exempt

supplies other than zero-rated supplies; and (ii) the turnover of supplies
in respect of which refund is claimed under sub-rule (4A) or sub-rule (4B)
or both, ifany, during the relevant period.'

.4 "Turnover in state or turnover in Union territory as referred to in the

efinition of "Adjusted Total Turnover" in Rule 89 (4) has been defined
nder sub-section (112) of Section 2 of CGSTAct 2017, as: "Turnover in
'
tate or turnover in Union territory" means the aggregate value of all

taxable supplies (excluding the value of inward supplies on which tax is

payable by a person on reverse charge basis) and exempt supplies made
within a State or Union territory by a taxable person, exports of goods or
services or both and inter State supplies of goods or services or both

made from the State or Union territory by the said taxable person but
e:;ccludes central tax, State tax, Union territory tax, integrated tax and
cess"

4.5 From the examination of the above provisions, it is noticed that
"Adjusted Total Turnover" includes "Turnover in a State or Union
Territory", as defined in Section 2(112) of CGST Act. As per Section
2(1 12), "Turnover in a State or Union Territory'' includes turnover/ value
of export/ zero-rated supplies of goods. The definition of "Turover of
zero-rated supply of goods" has been amended vide Notification
No. 16/2020-Central Tax dated 23.03.2020, as detailed above. In view of

the above) it can be stated that the same value of zero-rated/ export
supply of goods, as calculated as per amended definition of "Turnover of
zero-rated supply of goods", need to be taken into consideration while
calculating "turnover in a state or a union territory, and accordingly, in

6
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"adjusted total turnover"for the purpose of sub-rule (4) of Rule 89. Thus,
the restriction of 150% of the value of like goods domestically supplied,
as applied in "turnover of zero-rated supply of goods", would also apply
to the value of "Adjusted Total Turnover" in Rule 89 (4) of the CGST

Rules, 2017.
4.6 Accordingly, it is clarified that for the purpose of Rule 89(4), the
value of export/ zero rated supply of goods to be included while
calculating "adjusted total turnover" will be same as being determined
as per the amended definition of "Turnover of zero-rated supply of

goods" in the said sub-rule.
Applying the above clarification, the value of turnover of zero

rated supply of goods i.e. value of export taken towards turnover of zero

rated supply of gods need to be taken as value of zero rated supply of
goods in adjusted total turnover in the formula. In other words, in cases
where there is only zero rated supply of goods, turnover value of zero rated

supply of goods at numerator and turnover value of zero rated supply in

total adjusted total turnover at denominator will be same.

4amo,
'',o°",3. 8. As per definition of 'adjusted total turnover' defined in clause (E) of
s$> '928. ea~ }~ ub-rule (4) of Rule 89, adjusted total turnover includes value of all
~ /1 utward supplies of goods and services made during the relevant periodes9)'-1 ·~" including zero rated (export) supply of goods. Accordingly, in the formula

prescribed under Rule 89 (4) of CGST Rules the value of zero rated
turnover of goods i.e. value of export comes at numerator as well as in
total adjusted turnover at denominator. In the present appeal, the
department/appellant and respondent have taken total adjusted turnover

of Rs. 7,62,08,447/-. Further during the filing appeal (APL-01) and
during the course of personal hearing the department has stated that they
have taken turnover the value of zero rated supply of goods and service as

per FOB value i.e. Rs. 2,89,30,724/-. So the main issue to be decided in
the instant case is of Net ITC claimed by the respondent is Rs
1,61,14,478/- (as per GSTR-2B) as against the ITC available in their GSTR
2A of Rs 97,54,203/- for the said period in terms of Section 16(2)(aa) of
CGST Act, 2017 read with Rule 36(4) of CGST Rules 2017.

9. Further, I find that Appellant/Department has referred the
Notification No. 14/2022-Central Tax dated 05.07.2022 issued by the
CBIC in the present appeal proceedings. The relevant portion of
Notification is reproduced as under:

G.S.R... (E). -In exercise of the powers conferred by section 164
of the Central Goods and Services Tax Act, 2017 (12 of 2017), the

7
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Central Government, on the recommendations of the Council, hereby

makes the following rules further to amend the Central Goods and
Services Tax Rules, 2017, namely: -
8. In the said rules, in rule 89, 

(c) in sub-rule (), the following Explanation shall be inserted, namely:
-"Explanation. - For the purposes of this sub-rule, the value ofgoods

exported out of India shall be taken as -{i) the Free on Board (FOB)
value declared in the Shipping Bill or Bill of Export farm, as the case

may be, as per the Shipping Bill and Bill of Export (Forms)
Regulations, 2017; or [ii) the value declared in tax¢ invoice or bill of
supply,

whichever is less.

In the present matter I find that the Respondent has
considered the invoice value for the Zero rated Turnover in the RFD-01,

however during the filing appeal (APL-01) and during the course of

personal hearing the department has stated that they have considered the

refund on the basis of FOB value which is Rs. 2,89,30,724/-. Further the

value of FOB was also considered in Adjusted Total Turnover. As per
department or as per respondent total adjusted turnover is Rs.
7,62,80,447/

Further the respondent while filing the appeals and during
onal hearing has stated that the ITC available in their GSTR-2A is
4

4,203/- for the month of August 2022 which is inaccurate as they
ave considered ITC available on the basis of GSTR 2B which comes to Rs.i...,

1,61,14,478/-. The respondent further stated that they have also

uploaded Annexure-A and Annexure-B as supporting documents which
has detailed purchases along with dates and amount. They further stated

that the ITC available in GSTR-B is comparatively higher than in GSTR
2A and the reason for the same is that many suppliers has filed their

GSTR-1 lately so there ITC for the previous months was reflected in the
GSTR-2B for the month ofAugust 2022.

12(i). In view of the above, the notification No. 40/2021-CT dated
29.12.2021 issued by CBIC is produced below:

2. In the Central Goods and Services Tax Rules, 2017,-(i) in rule 36, for

sub-rule (4), the following sub-rule shall be substituted, with effect
from the 1st day of January, 2022, namely:

8
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(4)No input tax credit shall be availed by a registered person n
respect of invoices or debit notes the details of which are required to be
furnished under sub-section (1) of section 37 unless,-(a) the details of such
invoices or debit notes have been furnished by the supplier in the
statement of outward supplies in FORM GSTR-1 or using the invoice
furnishing facility; and(b) the details of such invoices or debit notes
have been communicated to · the registered person in FORM GSTR-2B

under sub-rule(7) of rule 60.

12(ii). In the present matter it is observed that the respondent has

taken ITC as per GSTR-2B for calculating the refund claim. However, the
department/appellant has considered Net Input Tax Credit as per GSTR
2A. Because of that, there is difference of sanction of Refund of Rs.

22,97,049/-.

13. In vew of above facts of the case, submissions made by

Respondent and discussion made herein above, it is observed that the
adjudicating authority has rightly considered the net input tax credit of
Rs. 1,61,00,010/-. However while filing RFD-01 respondent has wrongly
taken turnover of zero rated supply of goods and services of

3,0830,124/- i.e invoice value in place of FOB value i.e. Rs.
9,30,724/-. However, taking turnover of zero rated supply of goods

. d services of Rs 2,89,30,724/- i.e FOB value, the admissible refund
amount comes to Rs. 61,11,985/- which was more than the sanctioned

refund of Rs. 60,00,000/-.

Considering the above facts the revised Calculation sheet is as under:

Period of Turnover Adjusted Net ITC Refund Refund

Refund of Zero Total (3) Amount Amount

claim rated Turnover of Sanctione Admissibl

supply supply as d e

( 1) per returns (4) (5)

(2) (13/2)
August'22 2,89,30,724 7,62,08,447 1,61,00,010 60,00,000 61,11,985

\

Further, it is observed that in respect of the value of adjusted total
turnover both appellant/department and respondent have not raised

any issue.

11. In view of above, I do not find any merit or legality in the
present appeal filed by the appellant/ department to set aside the
impugned order and order for recovery of erroneous/excess refund

9
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22,97,049/- sanctioned to the Respondent on the grounds mentioned in
appeals. Accordingly, I upheld the impugned order and reject the appeal
filed by the appellant/department.

s 4@aaafella#ft(&sf@a4tRqzlusq1ma@hf+sarat?

The appeals filed by the appellant/department stands disposed of in
above terms.

-q14 0
{Adesh Ku ar Jain)

Joint Commissioner (Appeals)

Date:29.11.2023

"2ee..a'a.
Superintendent (Appeals)

ByR.P.A.D.
To,
The Assistant/ Deputy Commissioner,
CGST, Division - VII,
Ahmedabad South.

M/s. Faith Industries Limited,
701, Shapath 1, Opposite Rajpath Club,
S. G. Highway, Ahmedabad -- 380 015

Appellant/Department

Respondent

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy/Assistant Commissioner, CGST, Division-VII, Ahmedabad

South.
5. The Superintendent (Systems), CGST &: CEx., Appeals, Ahmedabad.
6.@uard File.
7. P.A. File.
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